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 IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

GREAT AMERICAN
INSURANCE COMPANY,

Plaintiff,

v.

MOORE FREIGHT SERVICE,
INC.; JOHN TEAL; COLONIAL
CARTAGE CORPORATION;
GHULAM KHAN; and
MICHAEL T. SMITH, as
conservator for Ehsan Khan,

Defendants.

:
:
:
:
:
:
:
:
:
:
:
:
:
:

CIVIL ACTION NO.
1:15-CV-3856-SCJ

ORDER

This matter appears before the Court on dueling Motions for Summary

Judgment. Docs. No. [48], [49]. For the following reasons, Defendants’ Motion (Doc.

No. [48]) is GRANTED and Plaintiff’s Motion (Doc. No. [49]) is DENIED.

I. BACKGROUND

On February 6, 2013, John Teal, an employee of Moore Freight Services, Inc.

(“Moore Freight”), crashed into a vehicle driven by Eshan Khan. Doc. No. [49-9],

pp. 1–2, ¶¶1, 3. Khan suffered severe injuries, and his wife, Ghulam Khan, who was

also in the vehicle, suffered relatively minor injuries. Id. p. 2, ¶5. Attached to the

tractor driven by Teal was a trailer owned by Colonial Cartage Corporation

(“Colonial Cartage”). Id. p. 2, ¶2. 

Case 1:15-cv-03856-SCJ   Document 66   Filed 03/13/17   Page 1 of 9



AO 72A
(Rev.8/82)

The Khans filed suit against Moore Freight, Teal, Colonial Cartage, and Canal

Insurance Company—an insurer for Moore Freight. See id. p. 3, ¶10. The parties to

the underlying litigation stipulated that Teal was 100% at fault for the accident. Id.

p. 4, ¶13. Colonial Cartage is a named insured of a Liberty Mutual Fire Insurance

Company policy (“the Liberty Mutual policy”), which provided for limits of

$2,000,000 in damages. See id. p. 7, ¶¶19–20. The Liberty Mutual policy provided

primary coverage, while an additional policy issued by Plaintiff, Great American

Insurance Company (“Great American”), provided umbrella coverage. Id. p. 4, ¶15.

The Great American Policy provides for limits of $10,000,000 and also lists Colonial

Cartage as a named insured. Id. ¶16.

II. LEGAL STANDARD

A. Summary Judgment

Federal Rule of Civil Procedure 56(a) provides "[t]he court shall grant

summary judgment if the movant shows that there is no genuine dispute as to any

material fact and the movement is entitled to judgment as a matter of law." Fed. R.

Civ. P. 56(a). A fact is “material” if it involves “a legal element of the claim under the

applicable substantive law which might affect the outcome of the case.”

Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th Cir. 1997).A factual dispute is

genuine if the evidence would allow a reasonable jury to find for the nonmoving
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party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 2510, 91 L.

Ed. 2d 202 (1986).

The moving party bears the initial burden of showing, by reference to

materials in the record, that there is no genuine dispute as to any material fact that

should be decided at trial. Hickson Corp. v. N. Crossarm Co., 357 F.3d 1256, 1260

(11th Cir. 2004). The moving party’s burden is discharged merely by

“‘showing’—that is, pointing out to the district court—that there is an absence of

evidence to support [an essential element of] the nonmoving party’s case.” Celotex

Corp. v. Catrett, 477 U.S. 317, 325, 106 S. Ct. 2548, 2554, 91 L. Ed. 2d 265 (1986). In

determining whether the moving party has met this burden, this Court must

consider the facts in the light most favorable to Plaintiff. See Robinson v. Arrugueta,

415 F.3d 1252, 1257 (11th Cir.2005). 

Once the moving party has adequately supported its motion, the non-movant

then has the burden of showing that summary judgment is improper by coming

forward with specific facts showing a genuine dispute. Matsushita Elec. Indus. Co.

v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d 538 (1986).

There is no “genuine [dispute] for trial” when the record as a whole could not lead

a rational trier of fact to find for the nonmoving party. Id. (citations omitted). All
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reasonable doubts, however, are resolved in the favor of the non-movant. Fitzpatrick

v. City of Atlanta, 2 F.3d 1112, 1115 (11th Cir. 1993).

B. Insurance Law

Insurance is a matter of contract, and the parties are bound by a policy’s “plain

and unambiguous terms.” Hays v. Georgia Farm Bureau Mut. Ins. Co., 314 Ga. App.

110, 111, 722 S.E.2d 923, 925 (2012). In a conflict over coverage, insurance policies

“are liberally construed in favor of [coverage], and the conditions and provisions of

contracts of insurance will be strictly construed against the insurer who prepares

such contracts.” Barrett v. Nat’l Union Fire Ins. Co. of Pittsburgh, 304 Ga. App. 314,

320, 696 S.E.2d 326, 331 (2010) (alteration in original). 

III. ANALYSIS

The issue in this case is whether Great American must compensate the Khans

for any damages they suffered in excess of the Liberty Mutual policy. Section II,

Part A.1.b of the Liberty Mutual policy provided that an “insured” is anyone “using

with [Colonial Cartage’s] permission a covered ‘auto’ [that it] own[s], hire[s] or

borrow[s].” Doc. No. [41-3], p. 13. However, Part A.1.b.(1) of the policy excluded

from coverage “[t]he owner, or any ‘employee’, agent or driver of the owner, or

anyone else from whom [Colonial Cartage] hire[d] or borrow[ed] a covered ‘auto’.”
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Id. The Great American policy, in turn, provides “for no broader coverage than is

provided by [the underlying insurance] policy.” Doc. No. [41-1], p. 41.1

Simply put, the tractor-trailer driven by Teal was covered under Section II, Part

A.1.b of the Liberty Mutual policy. The trailer Teal was hauling was owned by

Colonial Cartage, and he was thus “using with [Colonial Cartage’s] permission a

covered ‘auto’ [that it] own[ed].” See  Doc. No. [49-9], p. 2, ¶2; Doc. No. [41-3], p. 13. 

As Defendants note, the law is clear that when a tractor-trailer is involved in an

accident, the insurance covering both the tractor and the trailer are applicable. See

Blue Bird Body Co. v. Ryder Truck Rental, Inc., 583 F.2d 717, 727–28 (5th Cir. 1978)

(noting that “nearly every jurisdiction to face the question has held that an accident

involving a tractor/trailer unit arises out of the use of both regardless of which part

of the unit was actually involved in the accident”); see also Doc. No. [57], pp. 2–3

(collecting cases). Thus, Plaintiff’s argument that “solely the tractor driven by Teal

. . . caused the accident” fails, and Plaintiff cites no case supporting such a position.

See Doc. No. [60], p. 4. The closest Plaintiff comes is a citation to Auto-Owners Ins.

1 Defendants’ argument that Plaintiff is estopped from denying coverage is simply
incorrect. See Doc. No. [48-1], p. 6. As noted above, Great American’s policy provides an
independent coverage defense. See Doc. No. [41-1], p. 41. None of the cases cited by
Defendants stand for the proposition that the decision of one insurance company to pay is
binding on a separate insurance company providing umbrella coverage. See Doc. No. [48-1],
p. 6. Indeed, the law is clearly to the contrary. See Doc. No. [50], pp. 2–5.
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Co. v. Anderson, 756 So. 2d 29 (Fla. 2000), where the Florida Supreme Court

answered a question certified to it by the Eleventh Circuit. Doc. No. [60], pp. 2–3. 

In Anderson, the Florida Supreme Court held that a tractor and trailer should

be treated as “two separately covered vehicles” even when operating in tandem. 756

So. 2d at 33. Unfortunately for Plaintiff, while the Anderson Court held that the

tractor and trailer were separately covered autos, the court then went on to hold that

“the accident . . . involved both vehicles,” even though the trailer never actually

collided with the injured party. See id. at 39. In short, the insurance policies covering

both the tractor and the trailer are applicable when a tractor-trailer is involved in an

accident, regardless of which part fo the tractor-trailer actually makes contact with

the injured party’s vehicle. If Plaintiff intended for trailers not to be covered when

they are attached to tractors, Plaintiff had the responsibility of making the policy

clear on that point. Where there is ambiguity, the policy must be liberally construed

in favor of coverage and “strictly construed against the insurer” who prepared the

contract. Barrett, 304 Ga. App. at 320. 

Plaintiff argues that, even if the insurance on the trailer covered the accident

with the Khans, the exclusion in Section II, part A.1.b.(1) of the Liberty Mutual policy 

prevents coverage. Doc. No. [60], pp. 5–8. However, this argument fails because the

A.1.b.(1) exclusion only applied if Colonial Cartage “hire[d] or borrow[ed] a covered

6

Case 1:15-cv-03856-SCJ   Document 66   Filed 03/13/17   Page 6 of 9



AO 72A
(Rev.8/82)

‘auto’.” Doc. No. [41-3], p. 13. Colonial Cartage did not hire or borrow the covered

auto—the trailer. It owned the covered auto, and the A.1.b.(1) exclusion is, thus,

inapplicable. See  Doc. No. [49-9], p. 2, ¶2. The case cited by Plaintiff in support of its

position, Park Pride Atlanta, Inc. v. City of Atlanta, 246 Ga. App. 689, 541 S.E.2d 687

(2000), is actually illustrative of why the exclusion does not apply in this case. See

Doc. No. [60], p. 8. 

In Park Pride, the allegedly “covered auto” was a dump truck hired or

borrowed from the City of Atlanta by a volunteer organization—Park Pride. 246 Ga.

App. at 689–90. After the dump truck, operated by a City of Atlanta employee, was

involved in an accident, the City argued that the truck was covered under Park

Pride’s insurance policy. See id. Applying a provision similar to the one at issue in

this case, the Georgia Court of Appeals held that the dump truck was not covered by

Park Pride’s insurance policy because of a coverage-exclusion for any auto that was

hired or borrowed. Id. at 694. However, the present case is clearly distinguishable

from Park Pride.

Here, Defendants do not argue that the tractor was covered by the Liberty

Mutual policy per se. If Colonial Cartage had hired Teal to move the trailer and Teal

had been in an accident before picking up the trailer, the tractor, standing alone,

would not have been covered by the Liberty Mutual policy, pursuant to the A.1.b.(1)
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exclusion and Park Pride. But Defendants’ argument is not that the tractor, standing

alone, is covered by the Liberty Mutual policy. Rather, Defendants contend that the

trailer was covered by the Liberty Mutual policy. The trailer was owned by Colonial

Cartage and was not hired or borrowed. The A.1.b.(1) exclusion is, thus, inapplicable.

Because the trailer Teal was using was involved in the accident with the Khans, the

Liberty Mutual policy provides coverage. As explained above, it does not matter

what part of the tractor-trailer actually made contact with the Khans’ vehicle during

the accident.

Finally, Plaintiff argues that there is no coverage under Section II, Part 1.A.c

of the Liberty Mutual policy. Doc. No. [49-1], pp. 14–15. However, this argument is

a red herring because Defendants never argue that there was coverage under this

subpart of the policy. Section II, Part 1.A.c explains restrictions on coverage if

Colonial Cartage were to “hire or borrow . . . a ‘trailer’ while the ‘trailer’ is connected

to another covered ‘auto.’” Doc. No. [41-3], p. 13. Colonial Cartage did not hire or

borrow a trailer—it owned the trailer. Doc. No. [49-9], p. 2, ¶2. Moreover, the trailer

was not “connected to another covered ‘auto,’” the trailer was the covered auto. Thus,

the restrictions in Section II, Part 1.A.c have no bearing on this case. Because the

accident with the Khans was covered under the Liberty Mutual policy, there is

coverage under the Great American policy, which provided coverage to the extent
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that the claim was covered by the underlying insurance. See Doc. No. [41-1], p. 41;

see also Doc. No. [49-1], pp. 15–18.

IV. CONCLUSION

Accordingly, Defendants’ Motion (Doc. No. [48]) is GRANTED and Plaintiff’s

Motion (Doc. No. [49]) is DENIED.

IT IS SO ORDERED, this 13th day of March, 2017. 

s/Steve C. Jones                                     
HONORABLE STEVE C. JONES

 UNITED STATES DISTRICT JUDGE 
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